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STATEMENT OF FACTS

The plaintiff in error brought suit on a bond

against defendant in error, Henry Lepisto as prin-

cipal and O. J. Wicklander and A. P. Lagergren as

sureties and also joined the Chichagoff Mining Com-

pany. (Record page 3) To this complaint the Chi-

chagoff Mining Company filed an answer stating

it had no interest in the subject matter in contro-

versy and praying that the action against it be dis-

missed. (Record page 19.) And to this complaint the

the defendants Lepisto, Wicklander and Lagergren



filed an answer admitting most of the allegations of

the complaint, (Record page 19), and two counter-

claims; the first counterclaim was for moneys due

Henry Lepisto, the principal on the bond sued upon

in the complaint, from John Tuppela under a con-

tract, which contract was within the Statute of

Frauds (Record pages 13 and 41); and the second

counterclaim for moneys due the said Lepisto from

the said Tuppela for the reasonable value of services

rendered by said Lepisto, the services being the

same as rendered under the contract, and asked

judgment for $25,000.00, together with costs and

disbursements on said second counterclaim. (Record

page 16).

At the time of the trial and after the plaintiff had

rested, the defendants were required to elect as to

whether they would proceed under the first or sec-

ond counterclaim, whereupon the defendants, since

the contract had been held to be within the Statute

of Frauds, elected to proceed under the second coun -

terclaim, (Record pages 103, 104, 108), and it is in

connection with the evidence offered and the ver-

dict rendered on this counterclaim that the errors,

if any, assigned by the plaintiff in error, occurred.

John Tuppela, the person for whom E. L. Cobb,

the plaintiff in error acts as trustee, was the original

locator of certain mining claims situate at Klag

Bay, Chichagoff Island, Alaska. Sometime after

the location of said claims the said Tuppela was ad -•



judged insane and sent to Morningside, at which

time a guardian was appointed for his estate, which

said guardian disposed of, or attempted to dispose

of or sell, said Tuppela's interest in said mining

claims to the Chichagoff Mining Company. There-

after and sometime in the summer of 1919, Tuppela

was released from Morningside Sanitariiun and in-

terested some attorneys at Astoria, Oregon; these

attorneys made inquiries regarding Tuppela 's right

in said mining property, and finally told him that

they could do nothing with a rich company like the

Chichagoff Mining Company, to which Tuppela 's

interests had apparently been sold, and that they

had to give it up. Thereafter, Tuppela came to Ju-

neau, thinking it better to be near his mining prop-

erty, and went to the city marshal, the U. S. marshal,

and also Judge Jennings, who was then judge of

the District Court, and to the Governor of Alaska,

to see about his property. Judge Jennings advised

him to get a lawyer to present his case and see what

he could do ; thereafter Tuppela tried to interest Mr.

Rustgard, an attorney in Juneau, Alaska, and after

showing Mr. Rustgard his papers and trying to talk

to him, Rustgard told him that he could not do any-

thing and also tried to interest some other Juneau

lawyer whose name Tuppela did not remember

without success. Tuppela continued in and around

Juneau from September until sometime in Decem-

ber trying to interest an attorney or attorneys in
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his case, which he was unable to do. (Record, Tes-

timony Oja, pages 109 et seq.. Testimony Lepisto,

pages 123, 124, 125, 198).

During all this time Tuppela was without funds,

(Record pages 109, 198) and was dependant on his

Finnish friends for a livelihood. Frank Oja, a

friend of Tuppela who had helped him considerably,

and whom Tuppela had tried to interest in his behalf

liad recommended that Tuppela secure the services

of tiiC defendant Lepisto, at which time Oja told

Tuppela that Lepisto was a man well fitted to se-

cure a lawyer for him and to help him with his case

against the Chichagoff Mining Company. (Record

pages 112, 198). Sometime thereafter and about

the 28th day of December, 1919, Mrs. Oja arranged

a meeting between Lepisto and Tuppela, at which

meeting it was agreed between Lepisto and Tuppela

that Lepisto w^as to help Tuppela in securing means

of living for the time being, in so far as he was able

;

v»ras to help Tuppela in securing a lawyer, study

his case, and help Tuppela explain it to a lawyer

and help Inm generally with his litigation against

iJie Chichagoff Mining Company for which Tuppela

was to give Lepisto one-half of the amount recov-

ered by Tuppela from the Chichagoff Mining Com-

pany, (Record pages 154, 155, 160, 199); at which

time it v/as understood that Tuppela 's interest, if

recovery was had, was of great value, $500,000.00.

R'^rcrd pages 108, 109). Lepisto, on the very day



that the agreement was made, which agreement was

oral and not reduced to writing, made arrangements

for Tnppela's board with Mrs. Oja and made ar-

rangements with Tuppela's landlady, under which

she provided Tuppela with coal for the purpose of

heating his room, which she had previously refuesd

to do. (Record page 125). Thereafter he started to

study Tuppela's case and think out a plan to inter-

est an attorney and devoted all of his time to Tup-

pela, including the studying of the papers relative to

Tuppela's mining claims and interviewed his friend

George Oswell for the purpose of having Oswell see

Judge Winn a lawyer practicing in Juneau, Alaska,

whom he contemplated interesting in Tuppela's

case. (Record page 126 et seq.) That on or about

the 6th day of January, 1920, he had sufficiently

acquainted himself with the facts relating to Tup-

pela's claims that he, Lepisto, felt justified in tak-

ing the same up with an attorney with an idea of

interesting an attorney in Tuppela's case and have

him bring suit for Tuppela against the Chichagoff

Mining Company. On or about said day, he, to-

gether with Tuppela, went to Judge Winn's office

at Juneau, Alaska, and found upon interviewing

Judge Winn that he had previously been approached

by Mr. Oswell and was inclined to investigate Tup-

pela's claim, (Record page 128 et seq.), at which

time Judge Winn agreed to make provision for the

temporary keep of Tuppela, stipulating further that



he would not be responsible for any services per-

formed by the defendant Lepisto, and it was ex-

plained to Judge Winn that Lepisto had made an

arrangement with Tuppela for a one-half interest

in the amount of recovery in payment of services

rendered and agreed to be rendered by him. (Record

page 130).

Lepisto continued to devote all of his time from

morning to night until the latter part of February

of that year, in assisting Tuppela and his attornej^

Winn, (Record page 132), and continued to assist

Tuppela and his attorney Winn until the time of the

trial, which occurred late in the year 1920, (Record

pages 133 to 149 and 161 to 194), including a trip

made to the claims in July, 1920, which took from

ten days to two weeks, (Record page 142), and the

total time spent by Lepisto, figured at miner's

wages, sixty cents an hour, would amount to about

$1,000.00. (Record pages 147 and 190). That accord-

ing to Lepisto, who performed the services and was

examined in detail as to the same and who testified

that he knew the value of the particular services

rendered (Record page 148) at the time, the reason-

able value of said services rendered was about $10,-

000.00. (Record page 152.) Evidence was offered

that Lepisto had fully performed his part of the

contract made, imder which contract he was to have

one-half of the amount realized by Tuppela, and that

Tuppela was pleased with the services rendered by
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Lepisto.. (Record pages 177, 200, 204), and that

J. H. Cobb who was at the time trustee for Tupplea

had refused to perform Tuppela's part; that Lepisto

had not been paid or offered any payment for his

services (Record pages 156 and 157). No evidence

was offered by the plaintiff in error to disprove the

facts as above stated. The case was submitted to

the jury imder the instructions of the Court to

which instructions no objections were made or ex-

ceptions taken by the plaintiff in error, (Record

page 224), and the jury retin'ned the verdict in favor

of the defendant in error, Lepisto, in the siun of $4,-

975.00, to which verdict no objection was made nor

exception taken. (Record page 46.). Thereafter the

plaintiff in error made a motion for a new trial on

the ground of the insufficiency of the evidence to

justify the verdict; that the same was excessive;

and misconduct of the jury; however not alleging

any particular in which the jury had been at fault

except the amount of the verdict rendered; and for

errors of law occurring at the trial which said mo-

tion was overruled by the Court and judgment was

enterred in accordance with the verdict rendered.

(Record page 47 to 50).

ERRORS ASSIGNED

During the course of the trial three exceptions

were taken that were preserved in the assignment

of error. The first arose in the examination of the
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witness Frank Oja and occurred in connection witli

the cross examination, on motion to exclude or

strike. (Record page 119). The second exception

was taken to the Court's allowing the witness Le-

pisto to place a value upon the services rendered by

him; (Record page 152) and the third error assigned

which occurred during the course of the trial was

assigned for the reason that the Court allowed the

defendant Lepisto to testify regarding the agree-

ment made between him and Tuppela since said

agreement was within the Statute of Frauds; (Rec-

ord pages 152 to 154) and the fourth error assigned

was in connection with the motion for a new trial

which was overruled by the Court (Record pages

47 to 50) and judgment entered. We will consider

these in the order named:

ARGUMENT

I.

The first exception called Point I by the plaintiff in

error to the refusal of the Court to exclude or strike

the testimony of the witness Oja given on cross ex-

amination in response to a question asked by Iiim

and which had been gone in fully upon the direct

examination of Mr. Oja, (Record page 115). "Wlio

was to pay for that ? " *
' Well, Henry said if Tuppela

don't pay he will pay, so I wouldn't lose, which I

couldn't afford to do so." No objection was taken to

this examination by the plaintiff in error and ^Iie
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cross examination which the attorney for the plaint-

iff in error asked to have excluded was only a repeti-

tion of the examination in chief. Since Lepisto had

agreed to help Tuppela to get his living as far as he

was able for a consideration of which Oja had knowl-

edge it could be considered as an original promise

and enforceable. 27 C. J. page 145, sections 31-1.

In any event, this testimony was competent as show-

ing what the defendant Lepisto did for Tuppela,

what services he performed, and it was immaterial

as far as the admissibility of the evidence is con-

cerned whether in connection with the services so

performed a contract which was within the Statute

of Frauds was made or whether an enforceable con-

tract was made. The arrangement testified to had

been fully performed (Record pages 119-202), and

it was not an action on this arrangement, but sim-

ply to show part of the services performed by the

defendant Lepisto.

In Page v. United Fruit Co. 3 F. 2d 752, the Court,

considering a like objection that an oral statement

was within a provision of the Costa Rica Civil Code

equivalent of our parol evidence rule, says:

**The defendant however, was not a party to the

release, nor does it claim any right of Costa Rica.

It was a stranger, and in controversies between
strangers, or between one of the contractors and
a stranger, either party may show by parol what
the true transaction was." Citing: Baneda v.

Silsbee 21 How. 146, 165-170; 16 L. Ed. 86; Libbv
V. Spring & Fand Co. 67 N.W. 587, 588; 32 A 772.
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For the foregoing reasons we urge that no error

was committed, while the appellant takes it for

granted that we will admit that error was commit-

ted and urge that it was harmless, and since the

authorities cited relate to the question as to when
error will be considered prejudicial, we will not con-

sider said authorities.

n.

The second exception for which error is assigned,

called Point II. by the plaintiff in error relates to

the Court's allowing the defendant Lepisto over the

objection of the plaintiff to testify as to what he con-

sidered the reasonable value of the services rendered

by him. In I Wigmore on Evidence, see. 715, the

author says:

"It would be a hard rule which would prevent
a plaintiff from informing the jury of his own es-

timate of his services, and the courts seemed in-

clined to impose no terms as to his general famil-

iarity with the class of services; that he has ren-

dered them justified listening to his opinion."

Jones Commentaries on Evidence, Vol. 2, page

880, sec. 363, Values:

"As has been well said: 'To describe to a jury

the piece of ground however minutely with its

supposed adaptations to use, advantages and dis-

advantages; and demand of them, upon this infor-

mation alone, a verdict as to its value would be

merely farcical' and this indeed, is all that can be

done to enable them to arrive at a conclusion as

to its value unless the witnesses are allowed to

state their judgment or opinion together with the
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facts upon which such opinion is founded—the

same rule applied to the valuation of services

which may be made by the ordinary witness or

the party himself. The latter knows the precise

nature of the services rendered and of the value.

However, he might be inclined to state it, the

weight is for the jury.'' And authorities cited:

22 C. J. page 592, sec. 687 (f) *'Value of ser-

vices;'' a. a. Opinion of person rendering:: *'A

witness may place a value upon his own services,''

citing

:

U. S.—Delano v. Pierce, 225 Fed. 976,141

CCA 98.

Colo—Stevens v. Walton, 17 Colo. A. 440 68

P. 834.

Dak.—Edwards v. Fargo, etc., R. Co., 4 Dak.
549, 33 NW 100.

Ga.—City Electric R. Co. v. Smith, 121 Ga.

663, 49 SE 724.

111.—Chicago, etc., R. Co. v. Bivans, 142 111.

401, 32 NE 456. (aaf 42 111. A 450);
Schlumbrecht v. Chicago City R. Co. 153

111. A. 254.

Ind.—Wahl v. Shoulders, 14 Ind. A. 665, 43

NE 458.

Kan.—Carter v. Christie, I Kan A. 604, 42

P256.
Mass.—Butler v. Butler, 225 Mass. 22, 113

NE 577.

Mich.—Parmalee v. Wigent's est., 189 Mich.
507, 155 NW 577; Fowler v. Fowler, III

Mich. 676, 70 NW 336.

Mo.—Nesbit v. Shisler, 175 Mo. A. 565, 567,

158 SW 419 (Cit (Cycl).

Mont.—O'Meara v. McDermott, 40 Mont. 38,

104 P 1049.

Nebr.—Howard v. McCabe, 79 Nebr. 42, 112
NW 305; McCormick Harvesting Mach
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Co. V. Davis, 61 Nebr. 406, 85 NW 390;
Missouri Pac. R. Co. v. Palmer, 55 Nebr.
559, 76 NW 169.

N.Y.—Mercer v. Vose, 67 N. Y. 56, 58 Camp-
bell V. Cayey 59 App. Div. 621, 69
NYS 859.

Oh.—Duhme Jewelry Co. v. Hazen, 27 Oh.
Cir. Ct. 679.

Ore.—Smith v. Gevurtz, 67 Or. 26, 135 P 190.

See also Mutual Life Insurance Co. of New
York V. Chamblis 61 S. E. 1034.

In the case of Mercer vs. Vosa, Supra, the New
York Court says:

"I can conceive of no case where one who has
himself rendered a service to another when he will

not be competent to give evidence of its value.

Knowing the precise nature of the service ren-
dered, he must have some knowledge of its value,
and he is thus competent to give his opinion. It

may not be worth much. Its weight, however, is

for the jury.''

The plaintiff in error cites the general rule relating

to opinion evidence as set forth in Jones Commen-

taries on Evidence, Vol. 2, sec.360 page 870. This un-

doubtedly is the general rule and Jones, going into

further detail on the subject and while considering

the same subject in sec. 363, states that particular

rule as it involves values generally and as it in-

volves values of personal services and as it relates

to the person performing the services, which rule

we have heretofore given. The plaintiff in error then

cites Vol. 1 Jones Commentaries on Evidence, sec.

169 relating to professional services which undoubt-
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edly is the law and does not conflict with the rule

previously set forth and he also cites Stanton vs.

Emily 93 U. S. 548 in support of the rule laid down

in Vol. 1 Jones, sec. 169 where the rule is laid down

as follows:

"Attorneys and solicitors are entitled to have
allowed to them for their professional services

what they reasonably deserve to have for the

same, having due reference to the nature of the

services and their own standing in the profession

for learning skill and proficiency, and for the pur-

pose of aiding the jury in determining this mat-

ter, it is proper to receive evidence as to the price

usually charged and received for similar services

by other persons of the same profession practicing

in the same Court; Vilas vs. Downer, 21 V.T. 119."

We contend that there is nothing in the rule as

here laid down that would prevent a person ren-

dering services from placing an estimate or a valua-

tion on the services rendered. The attorney for the

appellant after citing part of Mr. Oja's testimony

says that Lepisto's qualifications were limited to

the fact that he was to interpret from Finnish to

English. The record does not bear him out in this

statement. Mr. Oja further testified that Lepisto

was "a pretty well read man," (Record page 121),

and Mr. Lepisto himself testified as to the other ser-

vices he performed, such as having his friend Oswell

see Mr. Winn for him, (Record pages 128 and 129),

and using his own judgment in connection with the

matters involved, (Record page 170) and the fact

that he performed the services qualified him. While



16

these services and many others set forth in the rec-

ord, are not strictly professional, they are services

that belong to a class of services for which the rate

of pay is much higher than of an ordinary miner.

The appellant next cites the case of Benton v. Sev-

erens, 22 Ore. 91, 29 Pac. 200, and U. S. vs. McCann,

66 Pacific 274. The case of Burton vs. Severens was

for damages for obstruction of a navigable stream

and was decided on the particular statue of the State

of Oregon, Hills Code, Sec. 692, 786, which provided

that opinion evidence could not be given in such a

case and the case of U. S. vs. McCann et al. was for

damages for failure to deliver material to a builder

in accordance with a contract and was decided on

the authority of Burton vs. Severens above cited.

The facts in these cases, it will be seen, were differ-

ent from the case at bar and we contend do not state

the Oregon rule as applicable to the facts under con-

sideration.

The case of Smith v. I. Gevurtz & Sons, Supra,

135, p. 190, clearly states the Oregon rule as applied

to the case at bar. This was a case involving com-

missions for the sale of real estate and the Court de-

ciding said case quotes witli approval sec. 715, T

Wigmore on Evidence, whicli we have heretofore

set up. And holds that the evidence of the plaintiff

as to the value of his services was competent.

The case of Dushane v. Benedick, 120 U. S. 630,

30 L. Ed. 810, 7 S.C.R. 696, was an action of assump-
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sit by a rag dealer against paper makers to recover

for rags sold and delivered them, to which there was

a comiter claim . Judgment was given for the

plaintiff and the defendants appeal. In regard to

the matter of evidence, the Court says:

**Upon the question of damages there was dis-

tinct proof not onl}^ of the rags being infected

with smallpox so that they could not be made into

paper without injury to the workmen, but also

of sums paid by the defendants to support these

. workmen who had been disabled by the disease,

besides evidence that the defendants in conse-

quence of the injury to their business by the small-

pox introduced in the rags were obliged to run
their mill shorthanded and lost a considerable

part of a profitable country trade. This evidence
was competent for the consideration of the jury
and the want of more full and definite proof of

the amount of damages resulting to the defendants
from the unfitness of the rags to be manufactured
into paper while it might lessen the sum which
the jury could find in the defendant's favor, did

not justify the Court in withdrawing the defend-
ant's claim from the jury.

In the rulings excluding evidence offered by the
defendants in the course of the trial there was no
error the Court might properly decline to permit
one of the defendants to testify in general terms
what he estimated the amount of their damages
to be. When he had not testified to any items of

damage nor to any facts upon which his opinoin
was based.

—

But for the reasons above stated, we are of the
opinion that the Court erred in instructing the
jury that the evidence admitted would not justify

them in finding—and in directing the jury to re-

turn a verdict for the full amount of his claim.''
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In the case at bar the defendant Lepisto had tes-

tified in detail as to the services performed and it

differs further from the case cited because the

case at bar is for services performed by the witnses

while the case cited is for damages to business.

The case of N. Y. and Col. Min. Co. v. Eraser, 130

U. S. 611, 32 L. Ed. 1031; 9 Supreme Court Rep. 665;

cited by the appellant as far as relates to the com-

petency of testimony offered involves the rental

value of a silver mill, the witness had previously tes-

tified that he had no knowledge of silver mills; that

he knew of none in the neighborhood and that he

knew of none whatever in operation. This involved

speculative damages and surely a witness who was

not familiar with these matters was not qualified

as an expert to give his estimate.

Stillwell Co. vs. Phelps, 130 U. S. 520, 32 Law Ed.

1035, 9 S.C.R. 601, involved a counterclaim for dam-

ages for failure to install a flour mill of certain def-

inite capacity within the time agreed by contract.

The defendants offered evidence of a mill owner

who testified he was the owner and manager of a

roller flouring mill of 75 to 100 barrels capacity in

an adjoining county and was personally acquainted

with the roller mill business, but had never seen the

defendant's mill nor been in Deleven and knew

nothing from personal observation or knowledge of

the extent of the custom work of the mill, its busin-

ness, or product, or of the water power. He was



19

then asked to state the rental value of the mill in

question in his judgment during the period in

question. The question was objected to because

the witness had never seen and had no personal

knowledge of the property in question and was

therefore incompetent to testify as to rental value.

Clearly this evidence was not competent and does

not mitigate against the competency of the evidence

offered and considered in the case at bar.

Forsythe vs. Doolittle, 120 U. S. 73, 7 S.C.R. 408,

which is cited by the plaintiff in error and is claimed

to be similar in principal to the case at bar is a case

that involved both professional services and services

of a semi-professional nature which we think, as

far as the services of a semi-professional nature are

concerned, is a good deal like the case at bar and we

will cite further from the same in a later part of this

brief. As far as the admissibility of this testimony

is concerned, the only question considered in that

case is whether or not the questions propounded to

the experts were such that the experts could un-

derstand. The Court holds at page 410 that although

the questions were long and involved, and had ex-

hibits attached to them, nevertheless the experts

seemed to have fully understood the questions and

to have answered them understandingly, and does

not hold that a person rendering services is not a

competent person to place a value upon the services

rendered.



20

The last case cited by the plaintiff in error except

the case involving attorneys' fees, is the case of

Hummel v. Hogendorn, 5 Alaska, pa^ 25 (30).

In that case, a new trial was granted not because

the evidence of the value of the services rendered

given by the person performing the services had

been illegally admitted, but because the Court had

erred in allowing the same to include a matter in

the estimate which, as a matter of law, should not

have been included; and for the further reason that

the evidence offered considering the exror above just

referred to was not considered sufficient to sustain

the verdict on motion for new trial.

And the counsel for the plaintiff in error refers

to the fact that the Court had followed the rule laid

down in Stanton v. Embrey, Supra, a case which

we have previously referred to, and does not involve

services like those involved in the case at bar, but

strictly professional services, and does not hold that

an attorney who has performed services cannot tes-

tify as to the value of the services performed and

does not contain anything to mitigate against the

rule laid down by Wigmore. We further contend

that this Alaska case does not state a rule by which

the case at bar is governed and know of no case that

has followed it in Alaska or elsewhere and in the

case of Alaska Juneau Gold Mining Co. v. Larsen,

279 Fed. 420, which was somewhat similar in prin-

ciple, a different rule was laid down.
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The defendant Lepisto was cross examined as to

the services rendered and, as to his qualification and

the Court and jury had the benefit of his testimony

as well as the chance to observe the defendant

Lepisto on the stand. We therefore respectfully

submit that no error was committed by the Court

in allowing Lepisto to place a value upon the services

rendered by him.

in.

The third objection, called point V. by the plaintiff

in error, involves the question as to whether or not

an agreement within the Statute of Frauds can be re-

ceived in evidence to determine that the services

were not voluntarily rendered and as some evidence

of the value of the services rendered. In this connec-

tion we contend that this objection was waived by

the counsel for the appellant. (Record page 154.) The

Court:— *'Yes; I understand all that, but that is a

matter to be taken into consideration by the jury

under instructions from the Court." Mr. Cobb:

—

**Very well. We'll just reserve an exception. I

don't know that it will make much difference."

(Record page 223 et seq.)—and further relating to

the same matter—Mr. Cobb:—*'The plaintiff ex-

cepts to the instruction that we asked to the effect

that if the services performed, if Sinj—that if he

didn't comply with the contract in performing the

services, then they couldn't consider the contract

for the purpose in connection with the amount to



22

be allowed/' The Court:—**I gave that/' Mr.

Cobb:—'*Well, if you gave that, I didn't hear it.

If you gave that, I have no exceptions. The reason

is that otherwise they would have nothing to go by."

The Court:—**My intention was to give that. The

other part I declined to give." Mr. Cobb:—I didn't

catch it that you told them specifically.
'
' The Court

:

—'*I said, 'If, however, you fail to find that any

agreement was made between Tuppela and Lepisto,

as claimed by the latter, then you will entirely dis-

regard Lepisto's testimony as to the amoimt of com-

pensation he was to receive under the agreement.'

I gave that.
'
' Mr. Cobb :

—*
'Very well, then, I didn 't

catch it."

We contend that the foregoing is a waiver but

that in any event no error was committed in allow-

ing the defendant Lepisto to testify as to the con-

tract. 27 C.J. page 866, sec. 444 h. : *' Contract as to

measure of damages":

''In an action to recover upon an implied prom-
ise to pay for the property transferred, use and
occupation, and for labor or other partial per-

formance of a contract within the Statute of

Frauds, the contract is admissible in evidence,

not as being binding and conclusive as to the

amount of recovery, but as a circumstance to be

considered in estimating the value of what has

been done and received. (Citing authorities).

In Clark v. U. S. 95 U. S. 539, which was an action

on a parol agreement which was void under a stat-

ute having similar effect as our Statute of Frauds,



23

the Supreme Court, through Mr. Justice Bradley

after holding that no recovery could be had on the

contract holds that recovery could be had upon an

implied contract for a quantmn merruit and says

(page 543):

**0f course, the claimant is entitled to the value
of the use of his vessel during the time it was in

the hands of the Government agents which as
shown by the findings was a period of eight days.
This value in the absence of any other evidence
on the subject may be fairly assumed at what was
stipulated for in the parol contract; though not
binding or conclusive. Neither party thought fit

to adduce any other. The cases bearing on this

subject are collected in Brown's Treatise on the
Statute of Frauds, sections 117-130, but they
mostly refer to the question whether the contract
though void by the Statute of Frauds, can be re-

garded as conclusive evidence of quantum mer-
ruit; whether or not it is admissible as some evi-

dence though not conclusive on either party is ap-
parently not much discussed; though it seems to us
that it may fairly be adduced from the tenor of

the case that the evidence is admissible. At all

events that is our view. As a declaration of the
parties, it is entitled to some credence."

Zachary v. Nolan, 66 Feder 468 on page 471, the

Court says:

''If the contract was made by the implied ac-

ceptance of the option as claimed by the plaintiff,

it may be invalid and unenforceable because not in

writing", but its covenants are valid as long as the
use of the stock by the defendant lasts and ref-

erence may be made to them for the terms and
time of payment, in an action of this kind as a
measure of the value of such use."
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See also

Walsh V. Colclough, 56 Fed. 778.

Quirck v. Bank of Commerce and Trust Co.
244 Fed. 688.

Jacobsen v. Rice Import Co. 202 N.Y.S. 233.
Fraser v. Howell, 106 111, 463.

Baker v. Luterback 68 Md. 64, 11 Atl. 703.

Fuller V. Rice, 52 Mich. 435, 18 NW 204.

Moore v. Capewell Horse Nail Co. 76 Mich.
708, 43 NW 644.

La Du-King Manufacturing Co. v. La Du, 36
Minn,743 31 NW 938.

Van Horn v. Van Horn, New Jersey, 20 Atl.

826.

McGlucky v. Bitter, 1 Ed. Smith 618.

Lisk V. Sherman, 24 Barb. 433.

Jones V. Homer 2 Hilt, 116.

Van Vanterberg v. Croffut, 15 Him. 147.

McDowel V. Oyer, 21 Pa. State, 9 Harris 417.

Capers v. Stewart, Tex. 3 Willson Civ. Cases
Ct. App. 291.

Faircloth v. Kinlow, N. C. 81 S.E. 299. 169
N.C. 288.

Murphy v. De Haan 89 N.W. 100, 116 Iowa, 61

Waters v. Cline, 85 S.W. 209. 21 Ken. 611.

Bunner v. Sled, 249 S.W. 556.

Farrow v. Bums, 92 S. 236 and 426.

Kutzner v. Stewart, 183 N.W. 905.

Walker v. Dill's Administrators, Kv. 218
S.W. 249.

The contract was also admissible to show that the

services were rendered by request and not volun-

tarily. Martin v. Martin, Estate, 108 Wis. 284, 84

N. W. 439. Kettrey v. Thuuma, 9 Ind. Appeals 498

36 N. E. 919.

Counsel for plaintiff in error contends that the
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allegations in the two counterclaims cannot both be

true; that one must be false. While this is not ma-

terial, he is mistaken. The allegations relating to

the countract are true but not enforceable on account

of the Statute and therefore under the law recovery

can be had for the value of the services rendered.

For the foregoing reasons and the authorities

cited in support thereof, we respectfully submit that

no error was committed, in allowing the witness to

testify as to the terms of the contract.

IV.

As to the errors assigned in connection with the

overruling of the motion for a new trial and the en-

tering of the judgment herein designated by appel-

lants as points VI., VII., VIII. and IX., we have al-

ready considered the errors of law set forth in said

motion for a new trial which it was claimed occurred

in connection with the introduction of testimony.

We will now consider the questions as to whether

or not the Court should have allowed a new trial

herein, first, on account of misconduct on the part

of the jiu-y; second, on account of an excessive ver-

dict; third, on account of insufficiency of the evi-

dence; and will then consider as to whether or not

the Court erred in entering judgment herein.

In considering this matter we respectfully call

the Court's attention to the fact that the verdict

was entered without any objection of the plaintiff

in error and no exception was taken to the verdict:
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and that the granting or overruling of a motion for

a new trial based upon the insufficiency of the evi-

dence or excessive amount of the verdict is addressed

to the sound discretion of the trial Court and its'

decision respecting the same is not reviewable ex-

cept for the manifest abuse of such discretion; and

that in the Supreme Court of the United States the

refusal to grant a new trial cannot be assigned as

error in that Court. Copper River & N.W. R.R. v.

Reader, 211 Fed 286, holds:

*'As it pertains to the motions for a new trial,

they are addressed to the sound discretion of the
trial court, and, no question of the court's abuse
of that discretion is presented here for our deter-

mination. The Code of Alaska relative to the sub-
ject, being section 1058 of the Compiled Laws, and
section 226 of the Code of Civil Procedure as
adopted by Congress, is taken again from the Ore-
gon Code, and under the decisions of the state

court a motion for a new trial, based upon insuf-

ficiency of the evidence or excessive damages, is

addressed to the sound discretion of the trial

court, and its decisions respecting the same are

not reviewable except for a manifest abuse of

such discretion. State v. Foot You, supra; State

V. Gardner, 33 Or. 149, 152, 54 Pac. 809; Coos Bay
Navigation Co. v. Endicott, 34 Or. 573, 578, 57 Pac.

61fl And it is the doctrine of the Supreme Court
of the United States that the refusal of the trial

court to grant a new trial cannot be assigned for

error in that court. Addington v. United States,

165 U. S. 184, 17 Sup. Ct. 288, 41 L. Ed. 679; Eerie

Railroad Co. v. Winter, 143, U. S. 60; 75, 12 Sup.

Ct. 356, 36 L. Ed. 71.

Under point VI. the plaintiff in error urges that
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the Court erred in entering judgment for the sum of

$4,975.00 because the jury appeared to have acted

under the influence of pasion and prejudice. That

the Court should have instructed the jury that the

limit of recovery was $1,000.00; that there was not

a scintilla of evidence that the services were worth

in excess of the sum of $1,000.00 and that the jury

was prejudiced by the Court's allowing the defend-

ant Lepisto to testify as to the value of the services

rendered by him, and in admitting the contract.

These last two objections we have already consid-

ered and it is further urged that $1,000.00 was the

value as measured by the highest maximum rate of

wages and lastly that both the Court and jury ap-

peared to have been prejudiced and mislead.

Under point VII. it is urged that the Court erred

in entering judgment because the verdict was given

and returned in violation of the instructions of the

Court and finally he urges that the plaintiff was en-

titled to recover the full amount sued for, $1,833.33.

In this regard counsel for the plaintiff in error

evidently overlooked the Court's instruction to

which no objection was made or exception taken,

found Record page 217. Since these points on the

merits, laying aside the fact that the plaintiff in

error did not except to the instructions given, did

not take an exception to the verdict and that the rul-

ing on a motion for new trial is left to the discretion

of the trial court and is not reviewable, involve the



28

questions as to what services were performed under

the evidence, and as to what evidence there was as

to the value of these services. We will consider them

together. The defendant Lepisto testified in detail

as to the services he had performed, included the

making arrangements for Mr. Tuppela's room and

board, studying the facts relating to his mining

claims and to his claim against the Chichagoff Min-

ing Company and in aiding Tuppela in securing the

services of an attorney to try the case, used his judg-

ment in these matters and helped him generally.

The defendant Lepisto testifies that he at once

started in the performance of these services on

the very day the contract was made and that

he worked continually from that time, the 28th

day of December from morning to night until the

latter part of February. That he investigated Tup-

pela's claim by studying the papers relating to his

mining claims and talked it over with Mr. Tuppela

and used his personal influence and standing in the

community in securing an attorney for Tuppela;

that he solicited his friend George Oswell to inter-

cede for him with Judge Winn; that he used his

judgment in regard to the claims involved and con-

tinued to aid Tuppela in connection with this litiga-

tion up to and during the time of the trial. Tlie de-

tails of the services rendered have been fully brought

out in the testimony both in direct and cross. After

he had fully gone into the details of the services

rendered, the defendant Lepisto testified that the
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him figured at miner's wages, 60c an hour, would

amoimt to $1,000.00. This establishes the time spent

by Lepisto in Tuppela's behalf.

With this the plaintiff in error seems to be satis-

fied but is complaining that Lepisto should be al-

lowed anything in excess of regular miner's wages

for the services performed. Surely these services

were not the services that a miner generally per-

formed and therefore the amount paid a miner is not

a criterion by which these services should be meas-

ured. But they say that miner's wages were the

wages that the defendant Lepisto had previously

been receiving and he should be limited to them in

this case. The services performed were not miner's

services. They were well performed, at least results

were obtained, and Tuppela, for whom they were

performed, was satisfied; therefore we contend that

evidence as to what miners obtain for miner's ser-

vices is not to be considered in any event, and cannot

control the value of the services in the case at bar.

The plaintiff in error overlooks the fact that the

contract was in evidence and that under the con-

tract Lepisto was to recover much in excess of $10,-

000.00. The plaintiff in error places it at $75,000.00

on page 33 of his brief, and the Court and jury

had a detailed statement of the defendant Lepisto

as to exactly what the services were that he rendered

which was not contradicted, and further the state-

ment from the defendant Lepisto that he knew the
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value of the services and that they are reasonably

worth $10,000.00.

But it is claimed by the plaintiff in error that

Lepisto did not show that he was qualified to give

the value of these particular services. But the de-

fendant had performed the services, was thoroughly

acquainted with the services rendered and surely a

person who can perform services and perform them

satisfactorily, is able to give some evidence of the

value of the services. The plaintiff in error seems

to have got confused in that he claims that these

services must either be strictly professional services

or else regarded as miner's services. In this respect

the case at bar is a great deal like the case cited by

the plaintiff in error, Forsythe v. Doolittle, supra,

in which the Court says:

*'Varied as were the legal services of the plaint-

iff, it is plain from the testimony that those ren-

dered by negotiation and consultation, and presen-

tation of the uses to which the property should
be applied, were far more effective and important.

This fact necessarily had a controlling weight in

estimating the value of the services. It is difficult

to apply to such services any fixed standard by
which they can be measured, and their vahie de-

termined, as can be done with reference to ser-

vices purely professional. There is a tact and
skill and a happy manner with some persons which
render them successful as negotiators, while

others of equal learning, attainments, and intel-

lectual ability fail for the want of those qualities.

The compensation to be made in such cases is, by
the ordinary judgment of business men, measured
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by the results obtained. It is not limited by the

time occupied or the labor bestowed. It is from
overlooking the difference in the rule by which
compensation is measured in such cases, and that

in cases where the services are strictly of a pro-

fessional nature, that several objections are urged
for reversal of the judgment recovered, which, if

this difference were regarded, would not be seri-

ously pressed."

and:

**The jury found that it should have $40,000 and
gave their verdict for that amount. Of the justice

of this amount we are not to determine. We are
called upon only to see whether any error was
committed in the manner in which the case was
submitted to the jury.'*

It is also claimed in the plaintiff in error's brief

that the jury disregarded a certain instruction set

forth under point VIII. in arriving at their verdict

in which the Court instructed that there were no

special professional services or skill involved and

that the recovery should be the reasonable value of

the services rendered. (Surely these were not min-

er's services and were not to be paid for in miner's

wages). The Court, after giving the part of the in-

structions above referred to fully instructed the

jury what under the law was meant by the

reasonable value of services and what they

could consider in determining the reasonable value

of defendant Lepisto's services, including the

fact that Tuppela's pecuniary condition was such

that unless he recovered from the Chichagoff Min-
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ing Company, he would not be able to pay for the

services rendered and the time the defendant

Lepisto has been without remuneration for such ser-

vices. We contend that the instructions were at

least as favorable to the plaintiff in error as the law

would permit and the plaintiff in error must have

so considered, for he took no exception to them, and

that the verdict was in accordance with the instruc-

tions.

We respectfully urge that the jury found that the

defendant Lepisto, one of the defendants, in error,

was entitled to recover $4,975.00 from the plaintiff

in error, which amount we contend was fair and just

under the evidence in the case and further contend

that no exror was committed in the manner in which

the case was submitted to the jury and that case

should be affirmed.

Respectfully submitted,

J. A. HELLENTHAL,
S. HELLENTHAL.

Attorneys for Defendant

in Error.


